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CAPACITY PURCHASE & SALE AGREEMENT

THIS CAPACITY PURCHASE & SALE AGREEMENT (this “Agreement”)
made and entered into this __ day of March, 2010 (the “Effective Date”) by and among
The Cleveland Electric Illuminating Company, The Toledo Edison Company, and Ohio
Edison Company, each of which is a corporation organized and existing under the laws of
the State of Ohio, and Pennsylvania Power Company, a corporation organized and
existing under the laws of the Commonwealth of Pennsylvania who shall bear their
obligations hereunder jointly and severally (collectively, the “ATSI Utilities”), and each
of the capacity suppliers listed on Appendix A who shall bear their obligations hereunder
severally but not jointly (each a “Capacity Supplier” and, collectively, the “Capacity
Suppliers”). The ATSI Utilities and each Capacity Supplier are hereinafter sometimes
referred to collectively as the “Parties,” or individually as a “Party.”

WITNESSETH:

WHEREAS, pursuant to FERC’s Order Addressing RTO Realignment Request
and Complaint (the “Realignment Order”) in Docket No. ER09-1589, dated as of
December 17, 2009, the ATSI Load Zone will be integrated into the PJIM Balancing
Authority effective as of June 1, 2011; and

WHEREAS, pursuant to the Realignment Order, FERC authorized the ATSI
Utilities to procure Capacity during the Delivery Period by means of an out-of-time fixed
resource requirement plan. Under the plan, the ATSI Utilities were permitted to procure
Capacity for the Delivery Period by means of a competitive auction process (the “FRR
Integration Auction”), provided that if the ATSI Utilities were unable to procure the full
requirement for the Delivery Period from such FRR Integration Auction, the ATSI
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Utilities intended to procure any remaining balance through bilateral contracts; and

WHEREAS, each Capacity Supplier submitted a binding offer in the FRR
Integration Auction and was a winning offeror in the FRR Integration Auction; and

WHEREAS, the ATSI Utilities and the Capacity Suppliers desire to enter into
this Agreement setting forth their respective obligations concerning the provision of
Capacity for the Delivery Period; and

NOW, THEREFORE, in consideration of the mutual covenants and promises set
forth below, and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Parties hereto, intending to be legally bound, hereby

covenant, promise and agree as follows:

ARTICLE 1: DEFINITIONS

Capitalized or abbreviated terms not defined in this Article 1 or elsewhere in this
Agreement will have the definitions set forth in the PJM Agreements. To the extent the
definitions in the PIM Agreements conflict, the definitions to be used herein shall be
from first, the PJIM RAA, second, the PJIM Operating Agreement, and third, the PJIM

OATT.

Additional Performance Assurance means cash or a Letter of Credit provided by a
Capacity Supplier to the ATSI Utilities pursuant to Section 6.1(c).

Affiliates means, with respect to any entity, any other entity that, directly or indirectly,
through one or more intermediaries, controls, or is controlled by, or is under common
control with, such entity. For this purpose, “control” means the direct or indirect
ownership of fifty percent (50%) or more of the outstanding capital stock or other equity
interests having ordinary voting power.

Agreement has the meaning set forth in the preamble.

Assignment and Assumption Agreement means that certain Assignment and
Assumption Agreement, dated as of the date thereof, between the applicable Assignor
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and its Assignee (as defined therein), substantially in the form of Appendix C.

ATSI Load Zone means the set of electrical locations provided transmission service by
American Transmission Systems, Inc. (“ATSI”).

ATSI Utilities has the meaning set forth in the preamble.

Bankrupt means, with respect to any entity, that such entity (i) voluntarily files a
petition or otherwise commences, authorizes or acquiesces in the commencement of a
proceeding or cause of action under any bankruptcy, insolvency, reorganization or
similar law, or has any such petition filed or commenced against it by its creditors; (ii)
makes an assignment or any general arrangement for the benefit of its creditors; (iii)
otherwise becomes insolvent, however evidenced; (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
substantial portion of its property or assets; or (v) is generally unable to pay its debts as
they become due.

Bankruptcy Code means those laws of the United States of America related to
bankruptcy, codified and enacted as Title 11 of the United States Code, entitled
“Bankruptcy” and found at 11 U.S.C. § 101 et seq.

Billing Month means each calendar month during the Delivery Period.

Business Day means any day except a Saturday, Sunday or a day that PJM declares to be
a holiday, as posted on the PJM website. A Business Day shall open at 8:00 a.m. and
close at 5:00 p.m. prevailing Eastern Time.

Capacity means, in the case of a Generation Capacity Resource, “Unforced Capacity” as
defined in Section 1.86 of the PIM RAA or, in the case of a Demand Resource or an
Energy Efficiency Resource, the *“Unforced Capacity” value attributable to any
Megawatts of load reduction capability associated with such Demand Resource or
Energy Efficiency Resource as such value is determined by PJM in accordance with the
PJM Agreements.

Capacity Resource has the meaning set forth in Section 1.8 of the PIM RAA, provided,
however, that for purposes of this Agreement, Capacity Resources shall only mean
Generation Capacity Resources (including Planned Generation Capacity Resources),
Demand Resources (including Planned Demand Resources) and Energy Efficiency
Resources.

Capacity Resource Amount means, with respect to each Capacity Supplier, the quantity
of Capacity, expressed in Megawatts, that such Capacity Supplier is obligated to deliver
to the ATSI Utilities pursuant to the terms of this Agreement, as set forth in Appendix A.

Capacity Shortfall has the meaning set forth in Section 2.7.

Capacity Supplier has the meaning set forth in the preamble.
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Charges means any PJM charge that is attributable to the Capacity Supplier under this
Agreement, including Compliance Charges, Schedule 9-5 Charges and Schedule 9-6
Charges.

Charges Limit has the meaning set forth in Section 2.7.

Compliance Charges means any Capacity Resource Deficiency Charges, Peak-Hour
Period Availability Charges, Generation Resource Rating Test Failure Charges, Peak
Season Maintenance Compliance Penalty Charges, Load Management Event Penalty
Charges and Daily Load Management Test Failure Charges, as such charges are defined
in the PIM Agreements and the PIM Manuals.

Costs means, with respect to the Non-Defaulting Party, all reasonable attorney’s fees,
brokerage fees, commissions, PJM charges and other similar transaction costs and
expenses reasonably incurred by such Party either in terminating any arrangement
pursuant to which it has hedged its obligations or entering into new arrangements which
replace this Agreement; and all reasonable attorney’s fees and expenses incurred by the
Non-Defaulting Party in connection with the termination or enforcement of this
Agreement as between the ATSI Utilities and the applicable Capacity Supplier.

Credit Representative and Information Form means the form containing credit
information of a Capacity Supplier submitted by each Capacity Supplier to the ATSI
Utilities prior to the FRR Integration Auction.

Credits means any refund or adjustment in connection with the settlement or re-
settlement of Charges or Compliance Charges, or relief from Compliance Charges and
Peak Hour Period Availability Credits, in each case as determined by PJM.

Default Damages means direct damages, calculated in a commercially reasonably
manner, that the Non-Defaulting Party incurs as a result of an Event of Default by the
Defaulting Party. Default Damages include: (i) the positive difference (if any) between
the Price of Capacity hereunder and the price at which the ATSI Utilities or the Capacity
Supplier is able to purchase or sell (as applicable) Capacity from or to third parties,
including other Capacity Suppliers and PJM, multiplied by the quantity of the
undelivered Capacity Resource Amount; (ii) additional transmission or congestion costs,
if applicable, incurred to purchase or sell Capacity; (iii) Costs and (iv) Charges.

Defaulting Party has the meaning set forth in Section 5.1.

Delivery Period means June 1, 2011 at 12:00:01 a.m. prevailing Eastern Time through
and including May 31, 2012, unless this Agreement is terminated earlier in accordance
with the provisions hereof.

Dispute has the meaning set forth in Section 8.1.

Early Termination has the meaning set forth in Section 4.3.
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Early Termination Date means, as between the ATSI Utilities and the applicable
Capacity Supplier, the date upon which an Early Termination becomes effective as
specified in Section 5.2(a).

Effective Date has the meaning set forth in the preamble.

Event of Default has the meaning set forth in Section 5.1.

Fitch means Fitch, Inc.

FRR Integration Auction has the meaning set forth in the recitals to this Agreement.

Gains means an amount equal to the present value of the economic benefit to the Non-
Defaulting Party, if any, exclusive of Costs, resulting from an Early Termination.

Governmental Authority means any federal authority or agency, department, board,
court, tribunal, regulatory commission, or other body, whether legislative, judicial or
executive, together or individually, exercising or entitled to exercise any administrative,
executive, judicial, legislative, policy, regulatory or taxing authority or power over a
Party to this Agreement.

Indemnified Supplier has the meaning set forth in Section 10.1(b).

Interest Index means the average Federal Funds Effective Rate, defined below, for the
period of time the funds are on deposit. The Federal Funds Effective Rate is published
daily on the Federal Reserve website http://www.federalreserve.gov/releases/h15/update/.

Invoice Amount means, for each Capacity Supplier, an amount equal to the Capacity
Resource Amount for such Capacity Supplier multiplied by the Price less any Charges
which are attributed to such Capacity Supplier and charged to the ATSI Utilities plus any
Credits which are attributed to such Capacity Supplier and received by the ATSI Utilities
from PJM, as set forth in Section 2.6.

Letter of Credit means a standby irrevocable letter of credit acceptable to the ATSI
Utilities issued by a bank or other financial institution with a minimum “A” senior
unsecured debt rating (or, if unavailable, corporate issuer rating) from S&P or a
minimum “A2” senior unsecured debt rating (or, if unavailable, corporate issuer rating)
from Moody’s, in substantially similar form as set forth in Appendix B and including all
of the requirements specifically set forth in Section 6.2(b).

Losses means an amount equal to the present value of the economic loss to the Non-
Defaulting Party, if any, exclusive of Costs, resulting from an Early Termination.

Moody’s means Moody’s Investors Service, Inc.

Non-Defaulting Party means (i) where a Capacity Supplier is the Defaulting Party, each
of the ATSI Utilities; (ii) where the ATSI Utilities are the Defaulting Party with respect
to an Event of Default, the Capacity Supplier to which the applicable obligation was
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owed.

Party has the meaning set forth in the preamble to this Agreement, and includes such
Party’s successors and permitted assigns.

Peak Hour Period Availability Credits means the allocation of Peak Hour Period
Availability Charges, as defined in PJM Manual 18.

Performance Assurance means (i) cash or a Letter of Credit provided by a Capacity
Supplier to the ATSI Utilities pursuant to Section 6.1 and (ii) Additional Performance
Assurance, in each case, to secure such Capacity Supplier's obligations under this
Agreement.

Performance Assurance Amount has the meaning set forth in Section 6.1(a).

Person means an individual, partnership, joint venture, corporation, limited liability
company, trust, association or unincorporated organization, any Governmental Authority,
or any other entity.

PJM Agreements means the PIM OATT, the PJM Operating Agreement, and the PIM
RAA.

PJM Balancing Authority means the collection of generation, transmission, and loads
within the metered boundaries of the PJM footprint and for which PJM maintains load
resource balance.

PJM Manual means a PJIM Manual as defined in the PJIM Agreements, including but not
limited to PJIM Manual 18, as such PJM Manuals may be amended, superseded or
replaced from time to time.

PJM Market Monitor means Monitoring Analytics, LLC, the independent firm charged
with monitoring the PJM markets, or any successor thereto.

PJM OATT means the Open Access Transmission Tariff of PJM, as such tariff may be
amended, superseded or replaced from time to time.

PJM Operating Agreement means the Amended and Restated Operating Agreement of
PJM, as such agreement may be amended, superseded or replaced from time to time.

PJM RAA means the Reliability Assurance Agreement Among Load Serving Entities in
the PJIM Region, as such agreement may be amended, superseded or replaced from time
to time.

Price means, with respect to each Capacity Supplier, the price in $/Megawatt-day set
forth in Appendix A, resulting from the FRR Integration Auction. The Price is the basis
for financial settlement of Capacity supplied by a Capacity Supplier under this
Agreement.
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Realignment Order has the meaning set forth in the recitals to this Agreement.
S&P means Standard and Poor’s Rating Services.

Settlement Amount means the net amount of the Losses or Gains, and Costs, expressed
in U.S. Dollars, which the Non-Defaulting Party incurs as a result of Early Termination,
calculated from the Early Termination Date through the end of the Delivery Period. The
calculation of Settlement Amount with respect to an Early Termination shall exclude
Default Damages calculated pursuant to Section 5.3(b).

Statement has the meaning set forth in Section 7.1(b).

Taxes have the meaning set forth in Section 11.8.

Term has the meaning set forth in Section 4.1.

Termination Payment has the meaning set forth in Section 5.3(c).

UCC means the Uniform Commercial Code.
ARTICLE 2: GENERAL TERMS AND CONDITIONS

2.1 Capacity Supplier’s Obligations to Provide Capacity

@) At all times during the Delivery Period,_subject to Section 2.7, each of the

Capacity Suppliers shall deliver Capacity in an amount that is equal to the Capacity

Resource Amount of such Capacity Supplier as described in Appendix A. Each
Capacity Supplier shall be responsible for ensuring that such Capacity is deliverable to
the PJM Balancing Authority at all times during the Delivery Period. A Capacity
Supplier shall accomplish delivery of Capacity by submitting, or causing PJM to submit,
a unit-specific transaction in the PJM eRPM system to transfer from the Capacity

Supplier to the ATSI Utilities the Capacity for the Delivery Period.

(b) At all times during the Delivery Period, a Capacity Supplier may change
its source of supply to Capacity Resource(s) that are different from its Capacity
Resources set forth in Appendix A; provided that (i) any such nomination shall be made
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in writing to the ATSI Utilities and PJM and shall demonstrate that the proposed new
Capacity Resource(s) are fully deliverable (as described in Section 2.1(a)) to the PIM
Balancing Authority for the remainder of the Delivery Period; (ii) PJIM (in consultation
with the ATSI Utilities) acknowledges and agrees that such proposed new Capacity
Resources satisfy all of its requirements under the PJIM Agreements and (iii) no such
change to the Capacity Resource(s) shall be effective until the Capacity Supplier has
submitted a revised Appendix A, in substantially the form attached hereto. Such revised

Appendix A shall replace and supersede the existing Appendix A.

(c) Each Capacity Supplier’s Capacity Resource Amount shall be committed
exclusively to the ATSI Utilities for the delivery of Capacity during the Delivery Period
and shall not be committed, obligated or operated in any manner such that it is not
available to meet the Capacity Resource Amount to be delivered to the ATSI Utilities

during the Delivery Period.

2.2 ATSI Utilities’ Obligation to Purchase Capacity

During the Delivery Period, the ATSI Utilities shall pay an amount, as allocated
in accordance with the Statements pursuant to Article 7 and based on the Price, for the

Capacity provided by each Capacity Supplier pursuant to Section 2.1(a).

2.3 Capacity Resources

@) Each Capacity Supplier shall deliver Capacity from Capacity Resources
on a unit-specific basis as described in Appendix A or as provided in Section 2.1(b) and
not through “slice of system” or similar arrangements or arrangements that are not unit-

specific.
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(b) On or prior to the commencement of the Delivery Period, each Capacity
Supplier shall own or have the contractual authority to control the output or load
reduction capability of the Capacity Resources it is relying on to meet its Capacity

Resource Amount, in an amount equal to its Capacity Resource Amount.

(c) Capacity Suppliers that own or control the output of a Generation
Capacity Resource that was committed in the FRR Integration Auction and that has not
been rendered unavailable by a Generation Planned Outage, a Generator Maintenance
Outage, or a Generation Forced Outage shall submit offers for the available capacity of
such Generation Capacity Resource into PJM’s Day-ahead Energy Market as described
in and subject to the requirements of Section 1.10.1A(d) of Schedule 1 of the PIM

Operating Agreement.

2.4 PJM Membership; PJM Protocols

@) (i) Each Capacity Supplier and the ATSI Utilities shall at all times during
the Delivery Period be a member in good standing of PJM; and (ii) each Capacity
Supplier shall be qualified by PJIM as a “Market Seller” pursuant to the PJM

Agreements.

(b) During the Delivery Period, each Capacity Supplier shall adhere at all
times to all PJM-related protocols and requirements necessary to conduct business with

respect to delivering Capacity to the PJIM Balancing Authority.

(©) Each Capacity Supplier acknowledges and agrees that (i) it will be bound
by the PJIM Agreements and any other operating instructions, policies and procedures set

forth by PJM;_and (ii) it will reasonably cooperate with the ATSI Utilities and PJM so
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that the ATSI Utilities will be in compliance with all PJIM requirements and procedures

related to the provision of Capacity by such Capacity Supplier under this Agreement.

25 Regulatory Authorizations; Governmental Directives

@) Each Capacity Supplier shall obtain and maintain throughout the Delivery
Period all regulatory authorizations necessary to perform its obligations under this

Agreement.

(b) Each Capacity Supplier shall reasonably cooperate in good faith with the
ATSI Utilities in any regulatory compliance efforts as may be required by any
Governmental Authority related to the provision of Capacity by such Capacity Supplier

under this Agreement.

2.6 PJM Charges and Credits

@) Each Capacity Supplier shall be responsible, at its sole cost and expense,
for any and all Charges charged to the ATSI Utilities that are attributed to such Capacity
Supplier’s Capacity Resource and shall pay to the ATSI Utilities such Charges in

accordance with Article 7.

(b) Each Capacity Supplier shall be entitled to receive any and all Credits
credited to the ATSI Utilities attributed to such Capacity Supplier’s Capacity Resource in

accordance with Article 7; provided, however, that such Credits shall be netted against

any Charges attributed to such Capacity Resource or any other Capacity Resource
committed to the ATSI Utilities under this Agreement that are owned or controlled by

such Capacity Supplier.
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(c) Charges and Credits shall be allocated hereunder as follows:

M for purposes of determining Charges attributable to each Capacity
Supplier, in the event Charges are billed to the ATSI Utilities by PJM on a net portfolio
basis, the ATSI Utilities (in consultation with PJM) will identify the Capacity Suppliers
responsible for the Charges (such determination to be made on the basis of the net
performance of a Capacity Supplier’s entire portfolio of Capacity Resources that is part
of the ATSI Utilities’ fixed resource requirement portfolio) and will allocate the Charges
to such Capacity Suppliers on a pro rata basis based on the amount of the net deficiency

per Capacity Supplier.

(i) for purposes of determining Credits attributable to each Capacity
Supplier, in the event Credits are credited to the ATSI Utilities by PJIM on a net portfolio
basis, the ATSI Utilities (in consultation with PJM) will identify the Capacity Suppliers
responsible for the Credits (such determination to be made on the basis of the net
performance of a Capacity Supplier’s entire portfolio of Capacity Resources that is part
of the ATSI Utilities” fixed resource requirement portfolio) and will allocate the Credits
to such Capacity Suppliers on a pro rata basis based on the amount of the net over-

performance per Capacity Supplier.

(ili)  notwithstanding the foregoing, if Charges or Credits billed or
credited to the ATSI Utilities by PJM are on an identifiable resource-specific basis, the
ATSI Utilities will allocate the Charges or Credits, as applicable, to such Capacity

Resource.
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27 EFORd

If a Capacity Resource’s EFORd, as determined by PJM on November 30, 2010,
results in a Capacity Supplier’s Capacity availability during the Delivery Period being
less than the Capacity Supplier’s Capacity cleared in the FRR Integration Auction (the
“Capacity Shortfall”), the Capacity Supplier shall: (i) immediately communicate the same
in writing to the ATSI Utilities (with a copy to PJM and the PJIM Market Monitor); and
(ii) be responsible for procuring additional Capacity equal to such Capacity Shortfall to

fully satisfy its requirement pursuant to Section 2.1(a), provided, however, that a

Capacity Supplier may elect to instead pay for any Charges resulting from such Capacity
Shortfall, in accordance with Article 7, as long as such Charges, in the aggregate, do not
exceed one-half (1/2) of the Performance Assurance Amount (the "Charges Limit"); and

provided, further, that a Capacity Supplier may elect to post Additional Performance

Assurance pursuant to Section 6.1(c), in which case, such Capacity Supplier may pay
Charges, in the aggregate, equal to the lesser of: (y) the Performance Assurance Amount

and (z) the sum of the Additional Performance Assurance and the Charges Limit.

2.8 Transmission Service

Each Capacity Supplier is responsible for any and all PJM transmission
requirements, including costs and expenses associated therewith, necessary to perform its

obligations under this Agreement.
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ARTICLE 3: REPRESENTATIONS AND WARRANTIES

3.1 Capacity Supplier’s Representations and Warranties

Each Capacity Supplier hereby represents and warrants to the ATSI Utilities as
follows:

@) it is (i) duly organized, validly existing and in good standing under the
laws of its jurisdiction of organization and (ii) +s-duly registered and authorized to do
business and-is in good standing in all states in which it is required to be so qualified
except, in the case of clause (ii), to the extent such failure does not adversely affect its

ability to perform its obligations under this Agreement;

(b) it has all requisite power and authority to execute and deliver this
Agreement, to carry on the business to be conducted by it under this Agreement and to

enter into and perform its obligations hereunder;

(c) the execution, delivery and performance of this Agreement are within its
powers, have been duly authorized by all necessary action and do not violate any of the
terms and conditions in its governing documents, any contracts to which it is a party or

any law, rule, regulation, order or decree of any Governmental Authority;

(d) this Agreement is the legal, valid and binding obligation of such Capacity
Supplier, enforceable in accordance with its terms, except insofar as such enforcement
may be affected by bankruptcy, insolvency, moratorium or other laws affecting creditors’

rights generally;
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(e) as of the commencement of the Delivery Period, it has duly obtained all
authorizations from any Governmental Authority necessary for it to perform its

obligations under this Agreement;

()] there are no pending, or to its knowledge threatened, actions, suits or
proceedings against it or any of its Affiliates, or any legal proceedings before any
Governmental Authority against it or any of its Affiliates, that could reasonably be
expected to materially adversely affect its ability to perform its obligations under this

Agreement;

9) it is not relying upon the advice or recommendations of any other Party in
entering into this Agreement, it is capable of understanding and it understands and
accepts the terms, conditions and risks of this Agreement, and no other Party is acting as

a fiduciary for or advisor to it in respect of this Agreement;

(h) no Event of Default with respect to it has occurred and is continuing and
no such event or circumstance will occur as a result of its entering into or performing its

obligations under this Agreement;

() it is a “forward contract merchant” within the meaning of the United

States Bankruptcy Code;

) it is not in violation of any law, rules, regulations, ordinances or
judgments of any Governmental Authority which could reasonably be expected to

adversely affect its ability to perform its obligations under this Agreement; and
(k) it is knowledgeable and capable of adhering to all PIM-related protocols

necessary to conduct business with respect to delivering an amount of Capacity to the
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PJM Balancing Authority equal to its obligations under this Agreement, including but not

limited to, the use of PIJM’s financial scheduling protocols.

3.2 ATSI Utilities’ Representations and Warranties

Each of the ATSI Utilities hereby represents and warrants to the Capacity
Suppliers as follows:
@) it is an electric utility corporation duly organized, validly existing and in

good standing under the laws of the state of its organization;

(b) it has all requisite power and authority to carry on the business to be

conducted by it;

(©) the execution, delivery and performance of this Agreement are within its
corporate powers, have been duly authorized by all necessary management or board
action and do not violate any of the terms and conditions in its governing documents or

any contracts to which it is a party;

(d) this Agreement is the legal, valid and binding obligation of the applicable
ATSI Utility, enforceable in accordance with its terms, except insofar as such
enforcement may be affected by bankruptcy, insolvency, moratorium or other laws

affecting creditors’ rights generally;

(e) it is not relying upon the advice or recommendations of any other Party in
entering into this Agreement, it is capable of understanding, understands and accepts the
terms, conditions and risks of this Agreement, and no other Party is acting as a fiduciary

for or advisor to it in respect of this Agreement;
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()] no Event of Default with respect to it has occurred and is continuing and
no such event or circumstance would occur as a result of its entering into or performing

its obligations under this Agreement; and

(9) there are no pending, or to its knowledge threatened, actions, suits or
proceedings against it or any of its Affiliates, or any legal proceedings before any
Governmental Authority, that could reasonably be expected to materially adversely affect

its ability to perform its obligations under this Agreement.

3.3 Notice

If a Party becomes aware that any of the representations, warranties, or covenants
in this Agreement are no longer true during the Term, such Party must immediately, but
in any event within three (3) Business Days after becoming aware of such breach, notify
the other Parties in accordance with the notice provisions of Section 11.1, provided that if
the notifying Party is a Capacity Supplier, the Capacity Supplier does not have to notify

any other Capacity Supplier.

ARTICLE 4: COMMENCEMENT AND TERMINATION OF AGREEMENT

4.1 Term

The term of this Agreement will commence upon the Effective Date and continue

through the end of the Delivery Period (the “Term”); provided, however, that the delivery

of Capacity by Capacity Suppliers will commence on June 1, 2011 at 12:00:01 a.m.
prevailing Eastern Time and end on May 31, 2012 at 11:59:59 p.m. prevailing Eastern

Time.
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4.2 Effect of Termination on Obligations; Survival

Termination of this Agreement, including Early Termination as between the ATSI
Utilities and a Capacity Supplier for any reason, shall not relieve the ATSI Utilities or
such Capacity Supplier of any obligation accruing on or prior to such termination. Any
termination of this Agreement, including Early Termination, as between the ATSI
Utilities and a Capacity Supplier, shall not relieve or otherwise affect the other Capacity
Suppliers with respect to their other obligations under this Agreement, absent a written
agreement to the contrary among the remaining parties. All provisions of this Agreement
which must, in order to give full force and effect to the rights and obligations of the
Parties, survive termination or expiration of this Agreement shall so survive, including
Articles 5, 8, 9, 10, and 11 and Sections 4.2, 6.3, 6.4 and 7.2(e), in accordance with the

terms thereof, until such obligations are discharged.

4.3 Early Termination

This Agreement may be terminated as between the ATSI Utilities and a Capacity
Supplier prior to the end of the Term due to the occurrence of an Event of Default and the
declaration of an Early Termination Date by the Non-Defaulting Party pursuant to

Section 5.2(a) (an “Early Termination”).

ARTICLE 5: BREACH AND DEFAULT

5.1 Events of Default

An “Event of Default” shall mean with respect to a Party (the “Defaulting Party”)

the occurrence of any of the following:
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@) with respect to a Capacity Supplier, the failure to provide Performance
Assurance pursuant to Section 6.1, or in the case of a Letter of Credit, such Performance
Assurance terminates, expires or is not renewed and is not subsequently renewed or

replaced (or substituted with cash) in accordance with Article 6;

(b) any representation or warranty made by the Defaulting Party herein is
false or misleading in any respect when made and such breach of representation and
warranty has, or could reasonably be expected to have, a material adverse effect on its

ability to perform its obligations under this Agreement;

(©) the failure of the Defaulting Party to perform its obligations under
Sections 2.3, 2.4, 2.5, 2.6(a), and 2.7 if such failure is not remedied within ten (10)

Business Days after receipt of written notice of such failure from a Non-Defaulting Party;

(d) the failure of the Defaulting Party to provide the notification required

pursuant to Section 3.3;

(e) the failure of a Capacity Supplier to perform its obligations under Section
2.1 and such failure is not remedied within ten (10) Business Days after receipt of written

notice of such failure from the ATSI Utilities;

()] the failure of the ATSI Utilities to perform their respective payment
obligations under this Agreement if such failure is not remedied within thirty (30) days

after receipt of written notice of such failure from the applicable Capacity Supplier;

(9) PJM has declared the Defaulting Party to be in default of any provision of
any PJM Agreement or any PJM Manual, which default has a material adverse effect on

its ability to perform its obligations hereunder, if such failure is not remedied within ten
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(10) Business Days after receipt of written notice of such default from a Non-Defaulting

Party; and

(h) the Defaulting Party becomes Bankrupt.

5.2 Rights Upon and Event of Default

If an Event of Default shall have occurred and be continuing, the Non-Defaulting
Party shall have the right to, with respect to the Defaulting Party:

@) declare an Early Termination and designate by written notice an Early
Termination Date which shall be no earlier than the day such designation notice is

effective and no later than twenty (20) days after such notice is effective;

(b) calculate and receive from the Defaulting Party payment for any Default
Damages which the Non-Defaulting Party incurs as of the date of the event giving rise to
the Event of Default, until the earlier of: (i) the Early Termination Date (if applicable);
(ii) the date the Event of Default has been cured by the Defaulting Party; or (iii) the date

the Non-Defaulting Party waives such Event of Default;

(©) withhold any payments due to the Defaulting Party under this Agreement
as a set-off against any Default Damages, or Termination Payment, as applicable, the

Defaulting Party is entitled to receive;

(d) draw down, liquidate, set-off against, or demand payment under, any

Performance Assurance; and

(e) exercise any other remedies at law or in equity.
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5.3 Default Damages; Settlement Amount; Termination Payment

@) Default Damages. Subject to Section 5.3(e), the Defaulting Party shall

pay Default Damages to the applicable Non-Defaulting Party on or before three (3)
Business Days after receipt of an invoice therefor. The invoice shall include a written
statement explaining in reasonable detail the calculation of such amount. Neither Party
will be liable for Default Damages if this Agreement is terminated by a Governmental

Authority.

(b) Settlement Amount. If the Non-Defaulting Party has declared an Early

Termination Date pursuant to Section 5.2(a), the Non-Defaulting Party shall have the
right to (i) accelerate all amounts owing between the Defaulting Party and the Non-
Defaulting Party and to liquidate and terminate the undertakings set forth in this
Agreement as between the Defaulting Party and the Non-Defaulting Party; and (ii)
withhold any payments due to the Defaulting Party under this Agreement pending
payment of the Termination Payment. The Non-Defaulting Party will calculate, in a
commercially reasonable manner, the Settlement Amount with respect to the Defaulting

Party’s obligations under the Agreement.

(©) Termination Payment. The Non-Defaulting Party will calculate a single

payment (the “Termination Payment”) by netting out (i) the sum of the Settlement
Amount under this Agreement payable to the Defaulting Party, plus, at the option of the
Non-Defaulting Party, any cash or other form of security then available to the Non-
Defaulting Party under this Agreement and actually received, liquidated and retained by

the Non-Defaulting Party, plus any and all other amounts due to the Defaulting Party
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under this Agreement or any other agreement between the Non-Defaulting Party and the
Defaulting Party, and (ii) the sum of the Settlement Amount under this Agreement
payable to the Non-Defaulting Party, plus at the option of the Non-Defaulting Party, any
cash or other form of security then available to the Defaulting Party under this
Agreement and actually received, liquidated and retained by the Defaulting Party, plus
any or all other amounts due to the Non-Defaulting Party under this Agreement. The
Termination Payment will be due to or due from the Non-Defaulting Party as appropriate;

provided, however, that if a Capacity Supplier is the Defaulting Party and the

Termination Payment is due to such Capacity Supplier, the ATSI Utilities will be entitled
to retain a reasonable portion of the Termination Payment, which may be equal to the
entire amount of the Termination Payment, as security for additional amounts that may
be determined to be due and owing by such Capacity Supplier as Default Damages; and

further provided that any previously attached security interest of the ATSI Utilities in

such retained amounts will continue; and further provided that if the ATSI Utilities are

the Defaulting Party and the Termination Payment is due to the ATSI Utilities, the
Capacity Supplier will be entitled to retain a reasonable portion of the Termination
Payment, which may be equal to the entire amount of the Termination Payment, as
security for additional amounts that may be determined to be due and owing by such
ATSI Utilities as Default Damages. If the Termination Payment has been retained by the
Non-Defaulting Party as security for additional amounts that may be determined to be
due and owing by the Defaulting Party (as described above), and if, upon making a final
determination of Default Damages and payment therefor, the Termination Payment, or

any portion thereof, is to be made to the Defaulting Party, the Non-Defaulting Party will
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pay simple interest on the Termination Payment amount being made to the Defaulting
Party for the period of such retention, calculated at the lower of the Interest Index or six

percent (6%) per annum.

(d) Notice of Termination Payment. As soon as practicable after calculation

of the Termination Payment, notice must be given by the Non-Defaulting Party to the
Defaulting Party of the amount of the Termination Payment and whether the Termination
Payment is due to or due from the Non-Defaulting Party. The notice shall include a
written statement explaining in reasonable detail the calculation of such amount. Subject
to Section 5.3(e), the Termination Payment must be made by the Party that owes it within

ten (10) Business Days after such notice is received by the Defaulting Party.

(e) Disputes With Respect to Default Damages or Termination Payment.

If the Defaulting Party disputes the Non-Defaulting Party’s calculation of the Default
Damages or Termination Payment, in whole or in part, the Defaulting Party must, within
ten (10) Business Days of receipt of the Non-Defaulting Party’s calculation of the
Default Damages or Termination Payment, provide to the Non-Defaulting Party a
detailed written explanation of the basis for such dispute. Any dispute under this Section
5.3(e) shall be subject to the dispute resolution procedures in Article 8; provided,
however, that if the Default Damages or Termination Payment is due from the Defaulting
Party, the Defaulting Party must first provide commercially reasonable financial
assurances to the Non-Defaulting Party in an amount equal to the Default Damages or

Termination Payment, as the case may be.
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5.4 Step-up Provision

If a Capacity Supplier defaults in its obligations hereunder resulting in the
exercise of the right of Early Termination by the ATSI Utilities with respect to such
Capacity Supplier, then the ATSI Utilities may offer one or more of the non-defaulting
Capacity Suppliers the right to assume under this Agreement additional obligations to
supply Megawatts of Capacity, subject to further compliance with this Agreement,
including Articles 2 and 6. The provision of any such offer by the ATSI Utilities to non-
defaulting Capacity Suppliers shall indicate the duration of the offer and the manner of
acceptance thereof. Following the assumption by a Capacity Supplier of an obligation to
supply additional Megawatts of Capacity hereunder, such Capacity Supplier and the
ATSI Utilities shall execute an amendment to this Agreement modifying Appendix A to
reflect the revised Capacity Resource Amount of the non-defaulting Capacity Supplier
accepting such offer. A Capacity Supplier will not suffer any prejudice under this
Agreement or otherwise arising from its election to decline an offer to assume an
obligation to provide additional Megawatts of Capacity upon the default of another

Capacity Supplier.

55 Set-off of Payment Obligations of the Non-Defaulting Party

Any payment obligations of the Non-Defaulting Party to the Defaulting Party
pursuant to this Agreement will be set-off (i) first, to satisfy any payment obligations of
the Defaulting Party to the Non-Defaulting Party pursuant to this Agreement that are
unsecured; and (ii) second, to satisfy any remaining payment obligations of the

Defaulting Party to the Non-Defaulting Party pursuant to this Agreement.
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5.6 Preservation of Rights of Non-Defaulting Party

The rights of the Non-Defaulting Party under this Agreement, including Sections
5.2, 5.3 and 5.5, will be supplemental to, and not in lieu of, any right of recoupment, lien,
or set-off afforded by applicable law, and all such rig